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On 17 July 1997, the European Commission published a Report on late payments in commercial transactions. This Report critically established that heavy administrative and financial burdens are placed on businesses, particularly small- and medium-sized enterprises (SMEs), as a result of excessive payment periods and late payment.

The above-mentioned report also referred to late payment as the major cause of insolvencies is threatening the survival of businesses and resulting in numerous job losses. 

The same report cited that differences between payment rules and practices constitute an obstacle to the proper functioning of the internal market by limiting commercial transactions between Member States.

To combat late payment in commercial transactions, the EU Directive 2000/35/EC entered into force on 8 August 2002 and in Malta it was transposed into our law by Legal Notice 233/2005.

The purpose of this Directive was to address the difficulties faced by businesses, especially SMEs, as a result of late payments, by giving them the statutory right to claim interest on commercial late payment and reasonable compensation for relevant recovery costs.

This Directive was compulsory to all the EU states. Each state had to implement the Directive as closely as possible and no room for interpretation was allowed. Therefore, it should have regulated all cross-boarder commercial transactions irrespective of whether they were carried out between private or public undertakings.

The EU Directive 2000/35/EC covers, among other issues, two key areas:

• It imposes a penalty interest, which starts automatically in the event of payment delay at an interest rate of seven per cent above the set European Central Bank rate.

• Furthermore, in accordance to this Directive, Member States must also ensure that an enforceable title (court order or judgement) for unchallenged claims would be obtained within 90 days from when the legal proceedings are instituted in court. This would help to speed up the payment recovery.

Despite the introduction of this Directive, late payment is still considered as one of the major difficulties faced by European businesses. In Malta it is common knowledge that businesses in some industries request unreasonable credit terms – sometimes running to 120 days and these terms are still not being honoured to the detriment of the suppliers’ cash flow. 

In view of this, The EU Commission has conducted surveys and has undertaken consultations in Europe to understand better the implications of late payment on the business community. 

The Malta Association of Credit Management (MACM), took an active role in this consultation exercise, both as the Maltese body representing the credit interest of the local business community, as well as a member of FECMA – the Federation of European Credit Management Associations.

Following the consultation exercise, the EU Commission has published a Report with detailed survey’s results and analysis of the proposals made by European businesses and other interested parties.

The Commission’s Report states clearly that the public authorities are not leading by example and are paying their suppliers remarkably late. The figures published in the Report also reveal that although the suppliers are extending the public authorities better credit terms, as compared to those granted to business customers, public authorities pose to be worse than the business customers in terms of payment delays.

The report asserts that: “Late payments by public administrations undermines the credibility of policies and contradicts declared policy objectives to provide for stable and predictable operating conditions for enterprises and foster growth and employment.” It continues to state that: “Given the importance of public procurement in the EU (more than EUR1,943bn per year) late payment by public authorities has a strong negative impact on enterprises, notably SMEs. Many public authorities do not face the same financing constraints as businesses and late payment in their case is avoidable. It should therefore be more severely sanctioned when it occurs.”

MACM is pleased to note that the EU Commission has also highlighted an important issue that “diverging payment attitudes across the EU might hamper business participation in public tenders, which not only distorts competition and undermines the function of the internal market, but also reduces the capacity of public authorities to get best value for tax payers’ money”. 

In a Press Release published on 8 April, the European Commission vice-president, Gunter Verheugen, who is responsible for the Enterprise and Industry, said that: “Late payment by public administrations should be no longer tolerated.” He went on to refer to the Commissions Proposal Paper intended to combat late payment in commercial transactions, whereby he said that “this proposal provides an important impetus to overcome the economic crisis by helping to avoid further bankruptcies and promoting businesses cash flow in order to reinforce the competitiveness of European enterprises in the long-term”.

In fact the proposed changes to the EU Directive 2000/35/EC relating to late payments in commercial transactions are summarised as follows:

• Public authorities should pay within 30 days otherwise they will have to pay interest, a compensation for recovery costs and a flat rate compensation of five per cent of the amount due, which kicks in from day one of the delay. 

• The freedom to contract will be respected in business to business relations, however in case of delay in payment, businesses will be entitled to claim late payment interest and a compensation of recovery costs.

• The rules on grossly unfair contracts are tightened. 

These proposals aim to improve the cash flow of European business which is particularly important in times of economic downturn. These proposals should serve businesses as effective tools to combat late payment in commercial transactions by confronting late payers, including public authorities, to discourage them from paying late.

Nevertheless, charging interest in case of late payment is not the only tool available to businesses to manage their credit. There are other credit management strategies and practices that help ensure sound cash flow and maintaining long-term profit.

In view of the current business scenario, MACM will be organising its annual conference on 7 May. Proficient Maltese and foreign speakers will enlighten the Maltese business community with practical strategies and credit management practices that businesses may employ to combat the current recession in order to secure sound cash flow. The local business community are encouraged to participate wholeheartedly in this conference. 

For further details about the MACM Annual Conference, please contact the MACM Secretariat on 2142 3638 / 9 or on website: www.macm.org.mt
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